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ISSUES FOR RESOLUTION 
The issues for Resolution by the Supreme Court are as 
follows : 
1. Was there error in the court's finding of no uncertainty 
as to the legal title ownership of the property in question being 
vested in the plaintiffs. (See Ruling Tr 180) 
2. If said legal title was established in the plaintiff, 
can title be claimed by acquiescence. 
3. Does the affirmative defense asserted by the defendant 
of Section 78-12-5 U.C.A.1953 as amended constitute a bar to 
plaintiff's action to quiet title. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
Plaintiff sought to quiet title to a strip of land described 
as the East 129.4 feet of the South half of the Southwest quarter 
of Section J4, Township 15 South, Range 4 West, Salt Lake Base 
and Meridian. Plaintiff and his predecessors were record title 
holders of said South One Half of the Southwest Quarter Section 34 
Township 15 South, Range 4 West by reason of deed of conveyance 
to plaintiff from Merlin D. Roper and Velda B. Roper on April 15 
1971, recorded May 4, 1972; which grantor had received said prop-
erty by warranty deed from Leland Roper and Eva Roper April 13, 
1953 who received the same from patentee Charles Roper, who re-
ceived patent September 20, 1916 (See Exhibits 1 and 2 ) . 
The record further establishes that plaintiff and his 
predessors paid all taxes levied agaisnt said described property 
for more than 30 years. (See Tr. 235) 
Both Millard County Recorder records and the Department of 
the Interior, BLM revealed surveys of the said property in 1870, 
in 1915 and in 1982. The 1915 Survey resulting in the placing of 
a survey monument at the Southwest corner of said Section 34; and 
the 1982 survey conducted by the Bureau of Land Management 
resulted in the placing of a brass c<*p survey monument at" the 
South Quarter Corner of said Section 34, which point the 
plaintiffs claim to be the East boundary of their property. 
The parties recognized a public road, subsequently 
abandoned, which had traversed the said tract from north to south 
with a fence existing along the west side of said road 129.4 feet 
west of the South quarter corner of said Section 34. The said 
129.4 feet is the disputed strip with the plaintiff claiming 
by record title and the defendant claiming by acquiescence. The 
Court found (see Amended Findings no. 4 Tr 242) that the said 
tract has been alternately used as a roadway from Leamington to 
Oak City. And the strip was used in common for travel and more 
recently both parties asserted possession. 
Because the Court found there was no uncertainty as to the 
record title ownership of the property being vested in the plain-
tiff, it eliminated the issue of acquiescence. The Court further 
found defendant's claim of occupancy with their non-payment of 
taxes, failed to bar plaintiff's claim under 78-12-6, 12 UCA. 
B. STATEMENT OF FACTS 
The plaintiffs and the defendants each claim to be the owner 
and entitled to possession of the strip of land described by metes 
and bounds as the East 129.4 feet of the South Half of the 
Southwest Quarter of Section 34, Township 15 South, Range 4 West, 
Salt Lake Base & Meridian. The plaintiff is the record owner of 
all the South Half of the Southwest Quarter of said Section 34 
by reason of deed of conveyance from Merlin Roper to plaintiff, 
which grantor had in turn received conveyance from Charles Roper 
in April 1953, who had in turn received from the Patentee (See 
Findings of Fact No. 1, Tr. 241) 
The description and boundaries of said tract were provided 
by three separate surveys by U.S. Survey teams. The first such 
survey in 1870, the second in 1915 at which time a boundary 
survey monument was placed, and remains, at the Southwest corner 
of said Section 34. 
The third survey of the South boundary of said Section 34 by 
U.S. Survey team was in 1982. A survey marker presently exists 
and has existed since 1982 at the South quarter corner which 
reads: "U.S. Dept. of Interior, 15 So. R 4 W., S 334-SA31165 1982 
Cadastral Survey, Bureau of Land Management." (Findings No. 2 Tr 
242, See Exhibit 4 ) . 
The aforesaid marker and the surveys conducted persuant to 
its location established the legal boundaries to the property de-
scribed as the South half of the Southwest Quarter of Section 34 
Township 15 South, Range 4 West, SLB&M. (Findings of Fact No. 2 
Tr. 242) 
Even though the Court after hearing all the evidence and 
having received arguments and memorandums of counsel, found in 
its Decision (Tr.180) "There being no uncertainty as to the legal 
title ownership of the property in question being vested in the 
plaintiffs, the sole issue of this case devolves to the question 
as to whether the affirmative defense asserted by defendants 
of the statute of limitations precludes the plaintiffs from 
quieting their title to and evicting defendants from the 129.4 
feet of the aforesaid section which they have occupied in accord-
ance with the above and foregoing findings." (Tr 181) Plaintiffs 
support said finding by the following: The evidence is replete 
that the 129.4 feet encroachment into the plaintiff's record 
title is marked on the West by a previously existing road along 
the West side of which a fence existed. That the road ceased to 
be used by the traveling public, but both plaintiff and defendant 
have regularly used the area for travel to and from their respec-
tive properties and more recently, each party has asserted right 
to exclusive possession, plaintiff by record title and survey; 
defendant by acquiescence. 
The Court in the said Finding found that the plaintiffs have 
paid taxes on this property for in excess of twelve years and 
their predecessors for in excess of 50 years. (Tr 235) 
Evidence supporting such finding from which the Court could 
support the same is abundant. 
On Photo Exhibit No. 3, Plaintiffs, by General Partner, 
Grayson Roper, drew a dark line around the boundary of the prop-
erty Exhibit 3 as claimed by him and his predecessors. (Tr 19:19 
-24) Then with Exhibit No. 5, produced a picture of a brass cap 
monument placed at the boundary line being the South quarter cor-
ner of the Southwest One Fourth of the Southeast One Fourth of 
Section 34, Township 15 South, Range 4 West SLB&M. (tr.24 line 23 
tr. 28 line 2 3 ) . 
The witness testified as to his use and knowledge of the 
property: 
Q. Do you farm the property West of the disputed area? 
A. Yes. 
Q. How much property do you farm to the West of the disputed 
area: 
A. Eighty acres. 
Q. And how long have you farmed that area West of the 
disputed area? 
A. Forty years. 
Q. Now describe during that forty year period what the 
appearance and what the use of that disputed dredi is, that one 
hundred twenty nine and four-tenths feet, (tr 27 line 5-15) 
A. Well, its never been farmed. It has been left there as a 
right-of-way. And the people that owned it before regarded it as 
a right-of-way and they never farmed it. (Tr 271ine 21) 
Q. Describe the physical appearance. 
A. There's a road, even though it has been plowed in twice, 
you can see where the wheel tracts are. 
Q. Now what was that road earlier or originally? 
A. It was a road that went from Fool Creek to Leamington. 
Q. And what was it used for generally? 
A. Just general travel. I understand it was a mail route. 
My Grandfather settled the first settlement, and it was on the 
road just a little further north. And there was a row of trees 
along there, and there was other people that lived there. 
Q. Now, if the brass cap shown in Plaintiff's Exhibit 5 is 
located a hundred and twenty nine and four/tenths feet to the 
East of that fence, along the East side ofthe road, is that the 
property that you have been paying taxes on? 
A. Yes. (Tr. 28 line 22) 
Q. Is it your contention that the East boundary of the South 
half of the Southwest Fourth is at this brass cap? 
A. Yes. 
Q. Now then, in 1982 did you attempt to put up a fence on the 
property here that's in dispute? 
A. Yes. 
Q. And where did you put your fence, Mr. Roper? 
A. Well, we put in a corner brace right by this stake, and 
then we put in a corner brace down on the other end about a quar-
ter of a mile North and then we put a center brace in. We had 
the stake posts all the way along and if I remember right, we had 
one wire stretched. (Tr 30 line 2 ) . 
Q. Have you ever prior to that time had any discussion with 
the defendants in the action relative to the boundary in the dis-
puted area? 
A. I had talked to Rich and Fred. 
Q. You're speaking of Fred Finlinson, Senior? 
A. Yes. They stopped one day and I don't remember the date. 
Mr. Fred L. Finlinson..It was not Fred L. 
Q. All right. When you talked to Fred W. Finlinson. 
A. This was about the time they acquired the property, and 
I told them that that fence was (not) on line, and they said, 
"Well, if it is, let's get it moved on." That's about all the 
discussion I have had with them, (tr 30) 
Q. Now, during that 40 or 45 years that you worked with 
your father on the property known as the South half of the South-
west Fourth, was there any monuments, boundaries or markers that 
indicated where the property line on the West extended to? The 
Easterly most portion? 
A. Yes. 
Q. Tell me what there was then? 
A. Well, he (Leland Roper) had a survey made by a person by 
the name of Theobald, and when he had the survey done, he set a 
big post in the fence line, and he showed me that post..where it 
was. 
Q. And can you identify that area from either of the photos 
that we have here, Mr. Roper? 
A. Yes. It's just a quarter of a mile North. 
Q. On Exhibit No. 4, where was the marker that you say ex-
isted there? 
A. Well, it was a quarter of a mile North from where this 
brass cap was put in in '82! was. 
Q. And North would be toward the top of the picture? 
A. Yes. 
Q. Describe the stake, or what you observed about it. 
A. Well, it was just a post that he put in there in the ditch 
bank. There was a ditch that runs along there and he put it back 
by the fence so it wouldn't get knocked over. 
Q. And how long did that post remain there to your recollec-
tion? 
A. Well, I just don't remember when it happened, but a few 
years ago, it was burned out. 
Q. But it extended there how long, to your memory? 
A. Well, I would say 30 years, (tr 31 & 32) 
The witness was asked to show on Photo Exhibit No. 5 to put 
a cross with a lead pencil the point of the brass cap. (tr 32 
line 2 2 ) . 
Q. Now going in a Northerly direction from where the brass 
cap presently exists, where on ths map would the stake that you 
have described be located? Can you identify that? 
A. It would be approximately where this line is. 
(Indicating ). 
Q. Can you put a circle right there? 
A. (Witness so indicated.) 
Q. Now, this circle shows the area where you said there was 
a stake for how many years? 
The Court: Thirty years. 
Mr. Roper: Yes, Thirty years, (tr 33 line 12) 
Another witness, Bruce Roper, testified that for 20 years he 
had assisted continuously in farming the South half of Southwest 
Quarter of Section 15 South, Range 4 West, SLB&M with his father 
and grandfather and that they used the road regularly to haul 
their crops. That he specifically remembers the brush out to the 
East of the fence approximately a hundred feet, with a deep trail 
going down through there somewhat resembling a ditch that went 
straight down along the fence. And it had the brush along it 
until 1982. And that since that time, he, Bruce Roper, has used 
his tractor to push the road and level the road out to make it 
passable. (Tr 101 line 10-15) 
The deposition of the then Millard County Surveyor, James 
Cox, was taken and published and his testimony as relates to the 
County records strongly supports the Court's finding as to record 
title. He produced as deposition exhibit no. 2, shown at page 7 
of the deposition, a photo copy of the Official County Plat. And 
the witness testified to having surveyed the property in question 
in August of 1982 at the request of Rich Finlinson. (Cox 
deposition, Tr 5 line 19) He correlated the survey with the 
County Plat. He testified as follows: 
Q. I want to know where your survey measurements were made 
as relates to this property, Mr. Cox. 
A. Along the South boundary. 
Q. Now the record shows you have made, what is it? A red 
mark? (On Exhibit 2 Plat) 
A. A red arrow. 
Q. A red arrow. And what does that red arrow represent 
then? 
A. It represents a 1915 brass cap survey monument. 
Q. All right, now that 1915 brass cap survey monument is at 
what location on the geodetric survey? 
A. The South West Corner of Section 34, Township 15 South, 
Range 4 West. 
Q. What else was done with regard to the survey or measure-
ments on that property area, Mr. Cox? 
A. From the information I obtained frm the B.L.M. a 1982 
brass cap was placed at the South Quarter Corner of Section 34, 
Township 15 South, Range 4 West. 
Q. Now can you place an "X" on that location Mr Cox? 
A. Witness so indicated. 
Q. All right. Now the designation of an "X" placed on the 
bottom of Exhibit No. 2 represents what? 
A. It represents a brass cap placed by the B.L.M. cadastral 
survey party members to represent the South Quarter Corner. (De-
position page 10) 
Q. Then what measurements did you make, if any, in the 
area, Mr. Cox, or your firm? 
A. My firm made measurements for Mr. Finlinson from the 
Southwest corner of Section 34 to the South Quarter Corner of 
Section 35. 
Q. Now, I'll ask you whether there was any other brass head 
monuments in the area that you used in making your measurements 
or your survey? 
A. The Southeast corner of Section 34 was a brass cap and 
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the South Quarter Corner of Section 35 was a brass cap. 
Q. Now, will you put a circle on one of these so we can 
keep it straight. 
A. (Witness so indicated.) 
Q. Now, you have put a red circle on exhibit no. 2. What 
does that represent? 
A. The red circle represents the Southeast Corner of Sec. 
34, Township 15 South, Range 4 West. (Deposition page 11 line 15-
25) 
Q. What measurements did you make if any from either of 
these markers or monuments that you have designated on Exhibit no, 
2? 
A. From the survey for Mr. Finlinson we made measurements 
to existing fence. 
Q. Do you have measurements between those various brass 
caps? 
A. Yes. 
Q. Now, would you describe the distances then, that you 
have measured between those various brass caps? 
A. Yes. The distances measured between those various brass 
caps as shown on the plat for Mr. Finlinson, were from the 
Southwest Corner to the South Quarter Corner. 
Q. All right. 
A. Twenty s i x e igh ty nine n ine ty e i g h t . 
Q. Twenty s i x e igh ty nine po in t n ine ty e i gh t (2689.98)? 
A. Ninety e igh t f e e t . 
Q. A l l r i g h t . 
A. And from the South quar te r corner to the Southeast 
corner of Section 34, twenty six eighty nine ninety three. 
Q. Twenty six eighty nine. 
A, N ine-e igh t f e e t . 
Q. A l l r i g h t . 
A. And from the South quarter corner to the Southeast 
corner of Sec. 34, twenty six eighty nine ninety three. 
Q. Twenty six eighty nine--
A. Point nine three feet. 
Q. Now what have you done, if anything, Mr. Cox, relative 
to examining previous surveys or plats on this property? 
A. At the time we were requested tomake the survey for Mr. 
Finlinson, as part of my procedure I go to the Cburthouse and 
obtain the plats of the area which I am to do surveys in. I ob-
tained the plat from the Recorder's office of the June (1970) 
(corrected to 1870) Cadastral survey. 
Mr. Fred Finlinson: Let me make a suggestion, that we have 
them marked (deposition page 14) Exhibit No. 3 a photo copy of a 
survey, the earliest survey recorded in Township 15 South R 4 W, 
June 8, 1870 . The next survey February 15, 1870 (Exhibit 4, de-
position P 16 1ine 5 ) 
The nature, extent and availability of those surveys was 
testified to. (Dep. 16 & 17) 
The next survey testified to by the witness was in 1915. 
Q. All right, now lets go to the next Exhibit that you have 
of the next survey (Dep. 17 line 19) 
A. This document from the Recorder's office is a plat of 
work done in 1915, (Survey was marked Exhibit 5 Dep Pp 17) 
1? 
The survey was described by the witness. 
Q. All right. Now, this what is your most recent survey 
that you have, Mr. Cox? (Dep. 18) 
The witness testified to a survey of the property in 1982 by 
the U.S. Surveyors Rick Zannovich and Gary Kratz. The testimony 
of that survey was given by Rick Zannovich and is subsequently 
referred to. 
This witness James Cox was asked as to the procedure 
followed for "Restoration of lost or obliterated corners and sub-
divisions" and stated that a manuel exists by Dept. of Interior 
with the procedures to be followed for such location or 
relocation. (Dep. pp 20) 
The witness testified to a fence shown on a plat prepared 
for Mr. Rich Finlinson which showed a fence 129 feet West of the 
South quarter corner of Section 34, Township 15 South, Range 4 
West. (Dep p 24 line 10) And he also testified as to other 
fences. 
The witness was asked if after examining the County records 
with regard to the plaintiff's property he was able to plat the 
boundaries of the said South half of Southwest Fourth of Sec. 34 
by marking a green border around said property on Exhibit 2. 
A. The witness indicated (Dep. p 25 line 13) The witness 
was also asked to draw the boundary around defendant's property 
in blue. (Dep 26 1ine 5) 
The witness further testified that the party (Ropers) paying 
the taxes on the South one half of the Southwest Fourth would be 
paying the taxes on the property within the green boundary on 
Exhibit 2. The disputed property falls within that area. 
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Without belaboring the evidence suporting the Court's 
finding that there was no uncertainty as to the record title 
ownership of the proeprty in question being vested in the plain-
tiffs, one Richard Zannovich, a licensed surveyor for the Bureau 
of Land Management testified to surveys made of the property in 
1870 shown by Exhibit no. 10; a survey in 1915 when the entire 
South boundary was resurveyed. The witness then testified to 
having surveyed the South boundary of said property in 1982 and 
that he set the monument at the South Quarter Corner of Section 
34, Township 15 South Range 4 West SLB&M. (Tr 64 line 20-25) 
The witness testified that it was set by means of "single 
proportionate re-establishment as laid out in the manuel of sur-
veying instructions. " (Tr 65 line 15-20) 
The witness was then asked: 
Q. If a qualified, licensed land surveyor were asked to 
locate, after the Southwest corner cap was put in in 1915, would 
there have been ways and means of establishing where the South 
quarter corner of Section 34 was? 
A. Yes. (Tr 67 line 1-3) 
He testified it would be accomplished by the same way he did 
and further testified "I would expect anybody following that pro-
cedure would have ended up in nearly the same place we did. (Tr 
67 line Exhibit 12) 
The witness was then asked: 
Q. And at any time, then prior to 1982, based upon those 
field survey notes that you had from 1915, you are a qualified 
surveyor and you could have established the South Quarter Corner 
14 
is that right? 
A. Sure, there was a record. 
Q. You say, "there was a record"? 
A. Yes. 
The testimony of the predecessors of the defendant as to use 
and ownership of the property in questionprior to the defendants' 
acquisition was supportive of the plaintiffs position with regard 
to the use, appearance and understanding of ownership, from which 
testimony the Court could have relied in making its Findings of 
Fact No. 4 (Tr 242) that there being no uncertainty as to the re-
cord title ownership of the property in questin being vested in 
the plaintiffs, the sole issue was that of the defendant's 
affirmative defense under limitations Statute 78-12-5. 
Teddy Nielson, a sixty six year old former owner, testified 
he had been acquainted with said property all his life (Tr85 line 
3) and that he and his father farmed the Southeast Fourth of 
Southwest which is East of the disputed area. (Defendants' pre-
decessors ) 
Witness Nielson testified that at said time, Leland Roper 
was farming the property to the West, which would be the South 
Half of the Southwest Fourth of Section 34 (Tr 85 line 2 3 ) . 
Witness was asked to describe the 129 feet on the extreme East 
side of the Roper property. 
Q. Now then in the area between the dotted line and the 
fence line, that was what, a roadway? 
A. Well he (father Edgar Nielson) carried mail over it 
betwen 1900 and 1910. (Tr 86 line 20) 
Q. What was the appearance and condition of the area which 
you refer to as the "roadway", while you were out there and 
during the time that you were farming the property? (Tr 88 line 
7) 
A. Sage brush,with a wagon road between. 
Q. And did you farm that aera? 
A. No. (Tr 88 line 14) 
With an abundance of evidence supporting the Court's 
Findings of record title and ownership of the property in 
question being vested in the Plaintiffs and the defendants have 
failed by all the evidence to show the necessary elements of ac-
quiescence under Utah Law (See Ha 11i d ay vs. Cluff 685 Pd ); we 
turn to the facts supporting the Court's Conclusion that 
defendants' affirmtive defense of the statute of limitations 78-12 
-5 fails to constitute a bar to plaintiffs action. 
The defendants attempt to rely on the adverse possession sta-
tute and then absolves themselves from the provisions of the 
statute. In quoting 78-12-6, the seven year possession statute 
they argue precludes the plaintiffs from bringing their action. 
The facts herein recited have rendered their claim fruitless and 
invalid. 
SUMMARY £F ARGUMENT 
The Plaintiffs' record title or legal title havng been 
firmly established; they can rely on 78-12-7 to preclude 
defendants' claim of adverse possession. 
"In every action for the recovery of real property or the 
pssession thereof, the person establishing a legal title to the 
property shall be presumed to be possessed thereof within the 
time required by law; and the occupation of the property by any 
other person shall be deemed to have been under and in 
subordination to the legal title, unless it appears that the 
property has been held and possessed advsersely to such legal 
title for seven yers before the commencement of the action." 
The primary elementsof possession are recited under 78-12-12 
78-12-12.1 : 
"In no case shall adverse possession be considered 
established under the provision of any section of this Code, 
unless it shall be shown that the land has been occupied and 
claimed for the period of seven years continuously, and that the 
party, his predecessor and grantors have paid all taxes which 
have been levied and assessed upon such land according to law." 
The Defendants have recognized in their brief that they 
cannot establish such possession and payment of taxes under the 
adverse possession statute and have so recited in the last 
paragraph of their brief at page 20, we quote: 
"The defendant can not claim, nor did the defendants ever 
claim, that it had a claim under U.C.A. 78-12-12 for the disputed 
strip, because it was clear that defendant had only paid the 
taxes on its 2640' even though it had clearly occupied the 
disputed strip to the exclusion of the plaintiffs." 
The defendants thus removed themselves from being a bar to 
the presumed possession of the person establishing legal title. 
(No adverse possession) This supports and justifies the Court's 
Conclusions of Law. (Tr 244) Section 78-12-5, UtahCode Annotated 
1953 as amended, does not constitute a bar to plaintiffs' action 
since the plaintiffs are presumed to have been in possession of 
the parcel in accordance with 78-12-7, Utah Code Annotated 1953. 
The defendants' occupancy of the property is required for their 
claim to title based on Section 78-12-6 of Utah Code Annotated 
1953 as amended, does not constitute possession paramount to the 
presumption of possession in favor of the legal title holder, 
since the defendants have not established the payment of taxes 
levied on the proerty as requird by Section 78-12-12, Utah Code 
Annotated as Amended 1953, but specifically acknowledged not pay-
ing. 
Defendants persist in quoting from the Court's decision in-
itially handed down September 13, 1985 which recited that the 
ground in questin has been occupied by the defendants and their 
predecessors in title and others for over 50 years. 
When proposed Findings were submitted, each party objected 
and made motions to amend Findings (See Defendant's Motion Tr 192) 
(Plaintiffs objection and amended Findings Tr 238) 
The Court on January 16, 1986 after formal hearing, ordered 
the Amended Findings of Fact and Conclusions of Law prepared by 
counsel for Plaintiffs be adopted with one amendment deleting 
finding for damages. 
The provision relating to possession is recited in the 
Amended Finding and is supported by the evidence as heretofore 
described and is quoted as follows: (Findings No. 4 Tr. 242) 
"The Court further fnds that the ground in question consists of 
the East 129.4 feet of the South half of the Southwest Quarter of 
Section 34, Township 15 South, Range Fourth West, Salt Lake Base 
and Meridian, and that such tract of land has been alternately 
used as a roadway from Leamington to Oak City,along the West 
side of which road a fence was constructed separating properties 
and road, for disputed purposes as a barrier for livestock. The 
strip was used in common for travel and more recently both 
parties asserted possession." 
Defendants in their summary of argument (Page 12 of brief) 
attempt to assert that extra acreage was found to exist in 
Section 34, township 15 South Range 4 West, with the contention 
that the disputed strip had not been taxes. Such theory is es-
poused for the first time in this appeal which in itself is ob-
jectionable. Defendants' brief contains numerous allegatins of 
purported testimony or fact without reference to any supporting 
reference to the record or transcript. 
ARGUMENT 
Argument has been separated into five separate categories 
as follows : 
POINT I. 
THE RECORD TITLE OWNERSHIP OF THE PROPERTY IN QUESTION BEING 
VESTED IN THE PLAINTIFFS IS UNASSAILED AND QUALIFIES FOR A QUIET 
TITLE DECREE. 
POINT II. 
PRESUMPTION OF POSSESSION IN THE LEGAL OWNERS AS FOUND BY 
THE COURT WAS NOT AFFECTED BY DEFENDANTS' CLAIM OF POSSESSION 
MINUS THE PAYMENT OF TAXES BY DEFENDANTS AS ACKNOWLEDGED. 
POINT III 
DEFENDANT NEITHER HAD EXCLUSIVE POSSESSION NOR ADVERSE 
POSSESSION NOR COULD THEY WITH THEIR ACKNOWLEDGEMENT OF NON-PAY-
MENT OF TAXES BAR PLAINTIFFS' RIGHT UNDER RECORD TITLE. 
POINT IV 
DEFENDANTS CLAIM TO RIGHT OF OWNERSHIP BY ACQUIESCENCE FAILS 
UNDER THE FIRM SHOWING OF RECORD TITLE IN THE PLAINTIFFS WITH 
BOTH CONSTRUCTIVE AND ACTUAL POSSESSION. 
POINT V 
DEFENDANTS DO INJUSTICE TO THE CASE BY ARGUING AND QUOTING 
CASE AUTHORITY WHICH HAS CLEARLY BEEN OVERRULED AND REJECTED. 
ARGUMENT ON POINT I: 
The Findings and Conclusions of the Court that the official 
survey marker, conducted pursuant to official survey requirements 
does in fact establish the official record boundary and is Prima 
Facia evidence of title in the said owner of record and the de-
fendants have produced nothng persuasive to overcome by clear and 
convincing evidence the presumption of record title the same must 
stand. 
The surveyor who placed the boundary marker at the South 
Quarter Corner of Section 34, Township 15 South, Range 4 West, 
SLB&M in 1982 testified that the marker confirmed earlier surveys 
conducted in 1915 by the U.S. Land Office and by a prior survey 
by U.S. Land Office in 1870 under one Ferdinand Dickert. The 
witness, Richard Zannovich testified to a hypothetical question, 
that if a qualified, licensed land surveyor were asked to locate, 
after the Southwest corner cap was put in in 1915 the South 
quarter corner, it could have been done in the same manner he did 
it in 1982. The records of the various surveys obtained from the 
Recorder and the B.L.M. were available to anyone. They were 
introduced and marked as Exhibits 9, 10 and 11. 
With relation to the availability of information including 
surveys and recordings, the Supreme Court, in Ha 11iday v. Cluff 
685 Pd 500, held as follows: (See (4) page 501) 
"Where boundary dispute involves property in city for which 
survey information is readily available, party claiming boundary 
by acquiescence has burden of proving objective uncertainty about 
the location of the boundary as one of the prima facie elements 
of the dobtrine of boundary by acquiescence; rejecting Brown v. 
Milliner, 120 Utah 16, 232 P.2d 202; Wright v. Clissold, 521 P2d 
1224; Universal Investment Corp. v. Kingsbury, 26 Utah 2d 35, 484 
P.2d 173; King v. Fronk, 14 Utah 2d 135 378 P.2d 893; Mortzkus 
v. Carroll. 7 Utah 2d 237,322 P.2d 391. 
The ruling handed down by the Supreme Court in Ha 11 id ay is 
dispositive of the several issues raised in the instant 
proceeding. We quote the following from the said case: 
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The Court further said 
"Notwithstanding allocation to party claiming boundary by 
acquiescence of burden of proof of objective uncertainty as one 
of the prima facie elements of the doctrine of boudnary of 
acquiescence, record landowner may conclusively negate the exist-
ence of objective uncertainty by proving that the claimant or his 
predescessors in title had reason to now the location of the true 
boundary before the expiration ofthe period of acquiescence." 
In the case of Wood vs. Myrup 681 P.2d 1255, the Court 
(Utah) ennunciated requirements relative to quiet title, denying 
against title by acquiescence That case involved the question 
trespass and acquiescence, where plaintiff had purchased property 
and sold a portion to the predecessors of the plaintiff, Wood, 
keeping the East 141 feet. Defendants Myrup have owned the 
property to the South since before 1945. In 1945 defendant Myrup 
built a fence from the Western end of the property about 80 
percent of the way along what they assumed to be their Northern 
boundary. There was no fence for the last 105 feet to the East. 
Plaintiff Critchley assumed the fence marked the Southern 
boundary. In 1959 the Critchleys obtained a survey which showed 
that the Southern boundary according to their legal title was 
11.8 feet South of the fence at the Western end and 8.4 feet 
South of the fence where it ended 105 feet from the Eastern boun-
dary. The surveyor who did the 1959 survey tetified that if the 
fence wre extended along those lines it would have been 7 1/2 or 
8 feet North of the legal line at its Eastern terminus. There is 
no evidence that either Chritchleys or Wood thereafter objected 
to defendants' use of the strip of property South of the fence. 
At least two subsequent surveys confirmed that the legal 
line was South of the fence and the existing fence line. Plain-
tiffs commenced action in quiet title and trespass. The Supreme 
Court reversed the decision of the trial court which court had 
held lack of possession. The Supreme Court held the following: 
"Plaintiffs were not disqualified from their desired relief 
because of their failure to prove their actual possession of the 
strip of land south of the fence. 
Contrary to the rule originally administered by the courts 
of equity, our statutory action to quiet title does not require 
that a plaintiff allege and prove his possession of the disputed 
property. U.C.A., 1953, 78-40-1; State v. Santiago, Utah, 590 
P.2d 335, 337-38 (1979) Gibson v. McGurrin, 37 Utah 158, 165-66, 
106 P. 669, 671 (1910) 
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ARGUMENT ON POINT II: 
Presumption of possession in the legal owners as found by the 
Court was not affected by defendant's claim of possession minus 
the payment of taxes by defendants as acknowledged. The 
provisions of 78-12-7 are definate and controlling so far as the 
matter of possession of the subject property is concerned. The 
statutory provisions is quoted as follows: 
"In every action for the recovery of real property or the 
possession thereof, the person establishing a legal title to the 
property shall be presumed to have been possessed thereof within 
the time required by law; and the occupation of the property by 
any other person shall be deemed to have been under and in 
subordination to the legal title, unless it appears that the 
property has been held and possessed adversely to such legal 
title for seven yers before the commencement of the action. 1 
The defendant himself has ruled out the only exception to 
presumed possession in the record title holder as being quoted, 
unless it appears that the property has been held and possessed 
adversely to such legal title for seven years before the 
commencement of the action. 
(78-12-12) "In no case shall adverse possession be 
considered established under the provisions of any section of 
this code, unless it shall be shown that the land has been occupied 
and claimed for the period of seven years continuniously, and that 
the party, his predecessors and grantors have paid al taxes which 
have been levied and assessed upon such land according to law." 
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In addition to the presumed and constructive possession of 
the plaintiffs, plaintiff testified that for more than 40 years 
he had aggressively farmed all of the property in the South half 
of the Southwest Quarter of Section 34, Township 15 South Range 
4 West, SLB&M, save only that that was used as a right of way 
road, which right of way road was used jointly with others. 
The plaintiffs' actual possession extended to and included 
the right of way. The fence acted as only a barrier for the con-
venience of livestock owners using the road. 
ARGUMENT ON POINT III: 
The defendants' claim of possession fails for three specific 
reasons: (1) The first element of possession under adverse claim 
is the payment of taxes. With regard to the payment of taxes, 
defendant has included in his brief the following from page 20: 
"The Defendants can not claim, nor did the Defendants ever 
claim, that it had a claim under UCA 78-12-12 for the disputed 
strip, because it was clear that the Defendants had only paid 
taxes on its 2640' even though it had clearly occupied the 
disputed strip to the exclusion of the Plaintiffs." 
Defendants also acknowledge never having discussed boundary 
dispute or differences and the only mention in the proceedings as 
to agreement or acquiescence was the testimony of Grayson Roper 
wherein he stated that he talked with Finlinsons shortly after 
they acquired the property and advised them that the old fence 
was not on the property line. The Finlinsons responded that they 
should take measures to put it on line. (Tr. P 30 line 22) 
The plaintiffs' claim to record title is enhanced by these 
admissions and concessions of the defendant. 
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ARGUMENT TO POINT IV: 
The defendants return to the old theory of acquiescence has 
been specifically refuted by the findings of the District Court 
wherein the court says: 
"There being no uncertainty as to the record title ownership 
of the property in question being vested in the plaintiffs, the 
sole issue of this case devolves to the question as to whether 
the affirmative defenses asserted by the defendants precludes the 
plaintiffs from quieting their title to and evicting the defen-
dants from the 129.4 feet of the aforesaid section which has been 
used as described above in foregoing findings." 
The cases are so replete, refusing to consider boundary by 
acquiescence when there is positive evidence of record title, 
where there is no agreement or acquiescence established by the 
parties, where there is opportunity available to the parties to 
determine and establish from existing records the record 
ownershi p. 
ARGUMENT ON POINT V: In support of the Court's finding and 
conclusion that boundary by acquiescence could not be sustained 
or supported in the instant case, we quote from Stralford v Morgan 
689 P.2d 360 (Utah) 
"The Court held that in the absence of evidence showing that 
there was a dispute or uncertainty as to the boundary, land 
owners failed to prove all the elements of boundary by 
acquiescence. Title opinion, correspondence by the land owner's 
predecesors and the county and predecessors testimony as to what 
she believed boundaries of the property to be when purchased were 
properly excluded as irrelevant or as hearsay, if offered on the 
basi s of its truth." 
Plaintiffs showed that no uncertainty or dispute existed 
concerning the location of the boundary line at the time the 
fence was erected. (Ringwood vs. Bradford 269 P.2d 153. The 
Court cites Glenn vs. Whitney 209 P.2d 576 as follows: 
"The theory under which a boundary line is established by 
long acquiescence along an existing fence line is founded on the 
doctrine that the parties erected the fence to settle some 
dispute or uncertainty which they may have for the location of the 
true boundary, and then (sic) compromise their differences by 
agreeing to accept the fence line as the limiting line of their 
respective lands. The mere fact that a fence happens to be put 
up and neither party does anything about it for a long period of 
time will not establish it as the true boundary." 
In Halliday vs. Cluff the Court declared that the showing of 
dispute or uncertainty exists in order to establish boundary by 
acquiescence should be measured against an objective test of 
reasonableness. Under the rule, we have defined here, the 
property line shown on the record title cannot be displaced by 
another boundary unless it is shown that during the period of ac-
quiescence there was some objectively measurable circumstance in 
the record title or in the reasonably available survey 
information, or other technique by which record title information 
was located on the ground, that would have prevented a landowner, 
as a practical matter, from being reasonably certain about the 
true location of the boundary; by the same token, a claimant 
cannot assert boundary by acquiescence if he or hispredecessors 
in title had rason to know the true location of the boundary dur-
ing the period of acquiescence." 
Defendant in his zeal has departed seriously from his aser-
tive to rely on boundary by acquiescence rather than by adverse 
possession. 
Defendant is further totally indifferent to the quoting of 
authority cases which have been overruled and the ruling in such 
cases reported in annotation as being replaced. 
In Wood vs. Myrup (Supra) recites in its ruling on boundary 
by acquiescence that the decree quieting title in defendants must 
be reversed because the evidence offered by the plaintiff and 
brought out in defendant's cross examination did not prove 
defendant's claim of boundary by acquiescence. As to the Eastern 
105 feet, where there was no fence there wa no "occupation" up to 
a visible line marked definitely by monuments, fences or 
buildings. As to the rest of the land, while there was acquiesc-
ence in the fence line as the boundary for 11 years, that 
acquiescence cannot be inferred beyond 1959, when plaintiff re-
ceived a survey and knew that the legal line was some feet south 
of the fence. The requirement of acquiescence "for a long 
period of years" id.,is not satisfied by 11 years. As we have 
noted, "Only under unusual circumstances would a lesser period 
(than 20 years) be deemed sufficient." Hobson vs. Panguitch Lake 
Corp., Utah 530 P.2d 792, 795, (1975) Ing v. Fronk, 14 Utah 2d 
135, 141-42, 378 P.2d 893,897 (1963) 
Appellant in his brief cites Baum vs. Defa 525 P.2d 725 
which case is quickly distinguishable from the instant case. 
There the court stated that where there has been any type of 
recognizable physical boundary which has been accepted for a 
long period of time it should be presumed that any dispute or 
disagreement has been reached in some manner. 
In the instant case the evidence is replete that parties did 
not accept or acquiesce or agree that the fence was a boundary. 
Baum further holds: "If an owner of property puts up a fence 
simply as a barrier to separate one part of his property from a-
nother, such a fence is properly referred to as a barrier, not a 
boundary and the period of time that fence exists under such cir-
cumstances will not constitute part of the long period of time 
requisite to establishment of boundary by acquiescence. 
In the instant case the true boundary was on record, was 
known to the plaintiff and the defendant, the brass cap was at 
Southwest corner of said property since 1915 and they knew of the 
surveys for as long as they had the property. 
Fuocos vs. Williams is quoted by the plaintiff for the 
following : 
"In former opinions this Court has required four 
prerequisites to establish a presumptin of boundary by 
acquiescence. They are: (1) occupation up to a visible line 
marked by monuments, fences or building, (2) mutual acquiescence 
in the line as the boundary, (3) for a long period of years, (4) 
by adjoining landowners." 
In the instant case there was (1) no mutual acquiescence, 
(2) for a long period of time, (3) by adjoining landowners. 
The case of Farrer v. Johnson 271 P.2d 462 was simply a case 
of adverse possession requiring payment of taxes and adds nothing to 
boundary by acquiescence. 
Cooper vs. Carter Oil 316 P.2d 320 stated that the defendant 
claimed property by adverse possession. The Court did not 
excuse the payment of taxes as a requisite (nor could they) but 
stated: "The requirement of payment of taxes by a party claiming 
adverse possession is satisfied even though an agent pays the 
taxes in his own name, it is shown that such payment was for the 
adverse claimant. 
The citation of Halladay vs. Cluff (Supra) is the 
established law in the State and holds the record title holder 
prevails and that acquiescence is not applicable where there is 
no dispute, or uncertainty except difference of opinion, or where 
the claimant had ready acces to deeds and had actually examined 
surveys (See page 501) Clearly establishing adjoining landowners 
record title to the property in dispute. 
CONCLUSION 
Section 78-12-5 as announced by the trial court does not 
constitute a bar to plaintiffs action since the plaintiff has es-
tablished record title and presumed tohave been in possession of 
parcel in accordance with Section 78 -12-7 U.C.A. 1953. 
Defendants have acknowledged no adverse possession and non 
payment of taxes by themselves. Accordingly, defendants' 
affirmative defense fails and the plaintiffs are entitled to 
quiet title to the property in question and can possess that 
property with their record title. The defenants1 claims to said 
property are without right whatsoever! 
Dated November 21, 1986. 
Attorney for Plaintiffs 
Box 605 
Delta, Utah 84624 
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